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Question 1 


Duncan owns and operates a nursery and landscape supply business just outside of Melbourne, 


although customers throughout Australia can order plants and other products via a handy website. 


In June 2013, Dennis, who is looking to landscape the garden of the new house he has just finished 
building in Western Sydney, views Duncan’s website and rings Duncan with some queries about his 
products, including some wood chips Dennis wants to use to mulch his garden. Dennis is particularly 
eco-conscious and asks Duncan if he sources his wood chips from Australian tree plantations that are 
managed according to the principles of sustainable forest management. Duncan replies, “I too am 
concerned about the environment. I source my wood chips only from producers who comply with 


these principles.” 


Following their telephone discussion and, on the basis of what Duncan told him, Dennis enters into a 


written contract with Duncan, the terms of which specify the following: 


1. The supplier shall deliver to the buyer on or before 1 August 2013: 
a. five (5) metric tonnes of top soil; 
b. three (3) metric tonnes of wood chips in biodegradable plastic bags, each bag 
containing 10 kilos of wood chips; 
c. one (1) metric tonne of gravel; 
d. fifty (50) black pavers; and 
e. three (3) palm trees 
2. The buyer shall pay the supplier within seven (7) days of receipt of: 
a. top soil, $100 per ton 
b. mulch, $75 per ton 
c. gravel, $250 per ton 
d. black pavers, $5 per paver; and 
e. palm trees, $500 per tree. 
3. All goods must be delivered in good condition. 


4. There are 1000 kilos in a metric tonne. 


On 7 July 2013, in addition to delivering the one (1) metric tonne of gravel, Duncan delivers five (5) 
metric tonnes and 12 kilos of top soil to Dennis. On 14 July 2013, Duncan delivers two (2) metric 
tonnes of wood chips in biodegradable plastic bags. As agreed, each plastic bag contains 10 kilos of 
wood chips. On 21 July 2013, Dennis receives three palm trees and one (1) metric tonne of wood 
chips in biodegradable plastic bags from Duncan. However, one of the palm trees had died in transit 
and there are 50 kilos of wood chips in each plastic bag delivered. Dennis is unhappy that each plastic 
bag contains more than 10 kilos of wood chips as promised. 
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He has a bad back and cannot lift anything that weighs more than 10 kilos. Nevertheless, he decides 
not to return the plastic bags to Duncan because the postage fees he would have to incur are 
prohibitive and he believes that his friend Bob will happily lend him a helping hand. On 2 August 
2013, Duncan delivers the fifty black pavers. 


On 6 September 2013, Duncan sends Dennis a bill for $2,725 for all items. However, Dennis is 
refusing to pay for anything. He has learned that Duncan never sources his wood chips from suppliers 
who comply with the principles of sustainable forest management and the batches of wood chips he 


received are made from illegally harvested trees from the Amazon rainforest in Brazil. 


Answer each of the following: 


(a) Advise Dennis of any possible rights and remedies he may have (if any) against Duncan 
under the Australian Consumer Law (ACL)? 

(b) Assuming Dennis has no rights and remedies under the ACL, is Duncan entitled to the 
$2,725 he is claiming from Dennis? 

(c) Would your answer to question (b) be different if the contract had contained the 
following provision: “‘Payment for the items ordered shall be due when the contract has 


been performed in full.”? 


Question 2 


Neen runs a very popular dog grooming business, Balls of Fur, in Dogtown, NSW. She has a 


reputation for being an exceptional groomer and working with headstrong pets. 


One of her clients, Benji, trains and provides animals for film production companies throughout the 
Asia-Pacific region for a living. In December 2012, he enters into a lucrative contract with Remote 
Locations Production Pty Ltd (Remote Locations) to make Lassie, his prized Border Collie and the 
only dog in Australia who knows how to drive a ute, available for filming in Uluru in the Northern 
Territory from 1-7 February 2013. If Benji performs the contract, he will be able to retire at the age of 
50. Early retirement is an exciting prospect but he will miss training the animals — it’s the only thing 


he knows how to do. 


In anticipation of the trip to Uluru, Benji enters into an oral contract with Neen whereby Neen will 
groom Lassie on 29 January 2013 for her usual fee of $150 per animal. On the appointed day, Benji 
drops off Lassie at Balls of Fur but when he returns to collect her, she has not been groomed. Balls of 
Fur had run out of the special shampoo that Neen always uses which makes a dog’s coat super shiny 
and she could not bathe Lassie. As Neen instructs Benji to do, he returns to the salon the following 
day but the business is closed because Neen is ill. On 31 January 2013, Benji, again drops Lassie off 


to Balls of Fur. 
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However, when he picks her up at 5:30 pm, Neen, who has learned of Benji’s contract with Remote 
Locations, presents Benji with a piece of paper that she asks him to sign. It states, “This document 
confirms our agreement that I will bathe and groom Lassie for $20,000. All money shall be paid when 
Lassie is collected from Balls of Fur.” Worried about catching his 6:30 am flight the next day to Uluru 
and breaching his contract with Remote Locations, and knowing Neen would not return Lassie until 


she had her way, Benji signs the piece of paper but does not pay Neen before he leaves. 


Another of Neen’s clients is an elderly lady named Mary who owns two poodles, Jack and Jill, and a 
vintage Jaguar that Neen’s husband, Gary, has had his eye on for quite some time. Mary’s husband 
died two years ago and her only daughter resides in London in the United Kingdom. Mary, who has 
completed her high school certificate, brings Jack and Jill into Balls of Fur regularly and she chats to 
Neen while she is clipping the poodles. The two share much in common and have been firm friends 
for a number of years. When Mary becomes ill with cancer, Neen helps her with her post and bank 
accounts, checking that her fortnightly pension has been deposited. Neen also does Mary’s weekly 
shopping (as Mary is now too frail to wander the aisles of large supermarkets by herself) and pays her 
bills by withdrawing cash from Mary’s savings account using the cash card and pin number Mary 


gave her when she was first diagnosed with cancer. 


In early March 2013, Mary learns that Gary will celebrate his 50" birthday on 1 April 2013. Knowing 
that Gary is an avid admirer of her vintage Jaguar, Mary asks Neen if she would be interested in 
buying the car for Gary’s birthday. Neen says, “Gary would be delighted to own that car. How much 
do you want for it?” Mary replies, “My mechanic valued the car at $50,000 last week but because you 
have been such a dear friend to me, you can have it for $10,000.” “Are you sure Mary?” Neen asks. “I 
know how much you need the money to pay for your treatment. Why don’t you think about for a few 
days and let me know if you still want to sell it?” In the hospital later that week, Mary, who is a bit 
woozy after a day of radiation treatment, rings Neen and tells her the car is hers for $10,000. Neen is 
thrilled. She tells Mary, “Pll have my lawyer draw up the contract for you to sign and drop it off to 
you in hospital.” Neen’s lawyer visits Mary in the hospital that evening and delivers the contract, 
which Mary promptly signs. The lawyer says nothing to Mary. Neen later deposits the money into 
Mary’s savings account and takes the key to the car from Mary’s home. Gary collects the car and 


promptly sells it to his mate Rosso for $50,000. 


Six months later, Neen is now demanding payment of $20,000 from Benji. Mary has also recovered 


from cancer and is having second thoughts about her decision to sell her vintage Jaguar to Neen. 


Advise Benji and Mary of their rights and remedies (if any) under common law. 
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